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NCSL

NaTional CONFERENCE
af STATE LeGistATURES

REAUTHORIZATION OF THE ELEMENTARY AND SECONDARY EDUCATION ACT

Presentation for the Montana Education and Local Government Interim Committee

The Elementary and Secondary Education Act (ESEA) was originally enacted in 1965 as part of the War on
Poverty. The intent of the legislation was to ensure equality of education opportunity by providing federal
assistance to schools educating large numbers of children in poverty. The law also contains many other
programs besides the Title 1 grants for schools to education disadvantaged students. These include programs
for the education of migrant children and English Language Learners, grants for teacher and principal
professional development, the McKinney-Vento education for homeless students program, and programs for
Indian, Native Hawaiian, and Alaska Native students.

ESEA was last reauthorized as No Child Left Behind (NCLB) in 2002. The reauthorized law required that schools
test and report on students’ progress and put a special focus on poor children and children of color. Schools
had to meet a standard called Adequate Yearly Progress (AYP), and by 2014 the standard required having all
students proficient in reading and math. States were required to impose an increasing harsh set of penalties
on districts and schools that didn’t make appropriate progress. The next ESEA reauthorization was supposed
to occur in 2007. Many observers, including Congressional staff involved in drafting NCSL, expected that
changes would be made to provisions of the law that point, especially regarding AYP, but that hasn’t
happened. Dissatisfaction with the law and the lack of Congressional action meant that the U.5. Department
of Education offered waivers to states to allow them to get out of the most onerous requirements of the law.
42 states and D.C. currently have such waivers. But such flexibility did come with strings attached such as a
requirement to use teacher evaluations based on student achievement.

There is a sense of urgency in both chambers to get reauthorization done this year, because major legislation
probably won’t fare well in Congress next year, a Presidential election year. This past July, the Every Child
Achieves Act (ECAA, S. 1177) has passed the Senate, and the Student Success Act (H.R. 5) has passed the
House. The bills await a Senate-House conference. The Administration has issued a veto threat to H.R. 5. While
the Statement on Administration Policy on S. 1177 noted changes that the Administration would like to seein
the Every Child Achieves Act, it did not threaten a veto.

There are similarities between the two bills, and overall both provide states with much more flexibility than
current law. Both bills do away with the No Child Left Behind accountability system, although they keep
annual assessments, a major issue in the debate over reauthorizing ESEA. The current testing schedule of
NCLB would remain in place, but a state would have more flexibility in how such testing is used in its
accountability system. Both bills contain language aimed at prohibiting federal involvement in various aspects
of education policy. Both bills eliminate the “Highly Qualified Teacher” provision of NCLB, and neither contains
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a teacher evaluation mandate. Despite these similarities, there are process and policy differences between
the House and the Senate that could impact conference.

Process Differences
HOUSE SENATE
e Pulled from the floor February 2015. e Began with a Chairman’s mark that
® Came back to floor with a new rule in was not bipartisan. Then Chairman
July that allowed additional Alexander and Ranking Member
amendments to be considered, but Murray produced a committee
not all of the new amendments were bipartisan bill that was reported out
adopted of committee unanimously, with

many controversial amendments left
for floor consideration.

° The vote on final passage was 218- ® To alarge extent, Senate floor
213. The vote was held open and 27 consideration of the bill was collegial
GOP members voted against final and fairly bipartisan. The Senate set a
passage 60 vote margin for contentious issues,

and members were being urged to

negotiate amendments to find

L consensus. The bill passed 81-17.
Some Major Policy Differences

| HOUSE SENATE
Maintenance of Effort (MOE) ESEA eliminated Maintains MOE, offers some new flexibilities
Parental opt out of assessment with opt outs not States would have to have to let parents know their |
counted against the requirement to test 95% of rights under state law to opt out of testing.
students
HQT repealed; formula grants for evaluation HQT repealed; can use Title Il for evaluation
Not in the bill Early Learning Alignment and Improvement Grants
Local academic flexibility grant eliminates about 70 Not in the bill \_’
programs
Not in the bill Amends the formula for Title | grants; changes

formula to account for children in poverty and
national average cost of educating a child, not the
cost in a particular state (kicks in when Title |, Part A
funding hits $17 billion, and only applies to dollars
above that mark)

Title 1 portability to public and traditional charter Not in the bill j
schools

One issue that both bills address is governance of education policy. NCSL got language in the Senate bill
adding “representatives of the state legislature” to the list of entities that the State Education Agency must
consult with in a timely and meaningful fashion before submitting the Title | plan. There is language in the
House bill stating that the U.S. Department of Education cannot enforce any condition of receiving assistance
under an ESEA grant program unless the state legislature has approved it. Additionally, federal funding for an
ESEA grant program can’t be dispersed until the legislature has approved the program or has affirmatively
adopted a budget that approves funding for any requirement that is a grant condition.

Prepared by Lee Posey, Federal Affairs Counsel, National Conference of State Legislatures 9/2015




